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| HAT beer a the review of your Lordſhips 


certain interlocutors of rhe Lord Auchinleck Ordinary, 
; de petitioner” begs leave to give a narrative of the 
facts which have given l to a proceſs in which the 
etitioner has the misfortune to be obliged to defend herſelf a- 
_- Saitſt her only brother. She lit expected any ſevere treat- 
ment from one, on whom, now that both her parents are dead, 
It Was natural tor her to depe nt for protection as upon a fa- 
ther: the bas however found herte? #adly diſappointed ; for in- 
fſtead of behaving to her with 
dragged her into an expenſive Htſ Arion. 
Men law-ſuits unlackily happen between very near relati- 
ons; they are generally carried d with more keenneſs and a- 
= efinony, than any other queſtiohſ hich come before the court. 
The petitioner is ſorry to lay, thatther caſe has not been an ex- 
ORE deption; for the purſuer hee brother, not ſatisſied with doing all 
mim his power to deprive her of 4 wall, though convenient pol- 


_ ſeſſion, bas > her with nz taken advantage of the 
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. old Lady her mother, and elicited: from her by: undue means, 


a variety of deeds in her own favour. I ſhort, the petitioner's 
conduct has been. repreſented as moſt i improper and unfavoura- 
ble; -with what juſtice your Lurdifpe, will in the * have | 
an opportunity to judge. 
John- Buchanan, the petitioner* 8 bea upon 0 death or 
their father ſucceeded to the eſtate of Carbeth of about L. 50 
Sterling yearly rent. The petitioner, his ſiſter, had a very tri- 
fling proviſion, no more indeed than 2 500. Merks, though the 


_ eſtate of Carbeth, which is entailed, was left quite free, and 


though there was a ſeparate ſubject left by the late Carbeth, 
more than ſufficient to anſwer. all he younger childrens . 
lions. | 

The petitioner's mother, many years after her huſband's 


_ death ſucceeded to the eſtate of Auchinreoch of about L. 130 
| Sterling of yearly rent, by the death of James Kincaid of Auch- 


inreoch, her brother-german, in the end of 1760, or begining 
of 1761. 

It is well known, that they: — 1 much 1 wiſn to 
have more, and in this country eſpecially, the eldeſt ſon is for 
accumulating all be can get, without regard to the happineſs 
and welfare of younger children, whom he is apt to have a 
ſtrange diſpoſition. to look upon ſome how as a kind of infe- 
rior beings, though they are truly of, the ſame blood with him- 
felf. Carbeth the preſent purſuer was ſufficiently tinctured 


with the notions of primogeniture, and the delire of adding feld to 


field: His father's eſtate was to be ſure a very good one; but 


he could not be happy, unleſs he had his mother's allo ; and 


many an anxious hour has he paſſed in fear of being dilap- 


pointed of it. Had not the late Auchinreoch been ſcized with 
a ſudden diſorder, ſuch a diſappointment might have happen- 


ed; for the petitioner kept houſe for her uncle, for ſeveral years, 


and managed his affairs with ſuch diſcretion and oeconomy, 


that ſhe was FAT. much! in his $990 Sracrs,. and greatly beuefit- 
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his a bes petitioner 3 not ar erg day: He been i zn any 
degree at the mercy. of this purſuerr.. ü 
But James Kincaid, the late Aychinmork; being ſuddenly FM 
abled by diicale, and having died without making any fertle- 
ment, and his eſtate — fallen to his lifter Margaret. Kincaid, 
e 


Lis*] | 
mother to the purſher,! and: the-patitioner, the purſuer had ſoon 


an opportunity of profecuting his favourite deſign; for the old 
lady, ſoon after ſuceeeding to the eſtate, and when in rather a 


bad ſtate of health, was maſt: aſſiduouſly attended by her ſon, 


who obtained from her a ſettlement of the eſtate, the import of 
which ſhall by and by be ſtated to your Lordſhips. Were the 
_ petitioner diſpoſed to foment a family-quarrel, the might retali- 
ate upon the purſuer the reflections which he has been pleaſed to 
throw out againſt her; but, as ſuch is far from being her difpo- 
| ſition, ſhe will not fo mach as inſinnate any thing improper a- 


gainſt her brother. She will only let facts ſpeak for themſelves. 


When the late Carbeth died, his widow, the mother of the' 
purſuer and your. petitioner, was left with fix younger children, 
three ſons and three daughters, for all of whom there was only a 
praviſton of 13,000 merks. The Purſper was then a minor and 


his mother was one of his tutors. During the whole of his mi- 


nority, ſhe acted as his factor, witheut taking any factor - fee, or 
any emolument whatever. She flattered herſelf, that this con- 
duct towards her eldeſt ſon, would induce him, when he came 


of age, to be aſſiſting to his brothers and ſiſters, who ſtood to 
much in, need of the ſupport which he was ſo well able to give 


them. In theſe hopes, ſhe quitted to him the liferent ſhe had by 
her marriage-contract of the lands of Blairwhiſk, and, in lieu 
thereof, accepted of an annuity of 850 merks, a ſum far infe- 
rior to the worth of the lands. But the purſuer's difpoli- 
tion diſcovered itſelf to be ſuch, that nothing could be ex- 
pected from his generoſity ; for upon his coming of age, 


he called his mother to account in the moſt firict and ri- 


gid manner. The good Lady however patiently ſubmitted to 
this. ſeverity, being ſtill in hopes, that when the younger 
children were grown up, and had occaſion for more expence 


in educating and breeding them to buſineſs, their elder bro- 


ther would give a reaſonable aid, fo as that they might be 


boarded in proper plices for that purpoſe : but in this fie was 
cruelly diſappointed, which obliged her entirely to change her 5 
manner of life, being forced to leave* her habitation in he 


country, and to take up houſe in Glaſgow, where ſhe abate 
ed and educated her children” in the greateſt ſtraits, while the 
did not receive one farthing from the * ce the annu- 
ity above-mentioned ot 850 ro” 

The 
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The effects of this kind of life, to which ſhe had been ſo lit- 
tle accuſtomed, proved very fatal to her health, ſo that ſhe was 
under a neceſſity of going back to the country. During her reſi- 
dence at Glaſgow, ſhe had allowed her fon the purſuer to poſ- 


ſes the manſion-houſe of Carbeth, with the gardens, and. offices, 


all of which had been provided to her in liferent; and when ſhe 


returned thither for the benefit of her health, the purſuer, in- 
ſtead of acknowledging the favours ſhe had beſtowed, very unex- 
pectedly did, at their firſt clearance, with regard to her jointure, 


n; her with board, which was actually paid to him. 

One of the younger ſons propoſed purchaſing a commiſſion in 
the army; but, as his patrimony was ſo ſmall, he could not pay 
the price. He therefore wrote his brother the purſuer for ſome 
iupply to make up the deficiency, but received no anſwer. The 


mother therefore paid we the Gefloionops wy about L. 42 Ster- 


ling. 
The old Lady, by this ſort of ſha; reihe in very nar- 
row circumſtances for a conſiderable time; her younger ſons 


being enabled by her to go abroad, did not live to make her 


any return; and ſhe was in no better circumſtances, till, by the 
death of her 5 ſhe ſucceeded to wy eſtate of Auchin- 
reoch. 
The Eſtate of och EE Sane to the petiti- 
oner's mother in fee ſimple, without any fetters or limitations 
whatever, it was no doubt a moſt deſirable object for the pur- 
ſuer, whoſe paternal eſtate of, Carbeth was under on entail; and 
as he was juſtly ſenſible, that he deſerved little favour from his 


mother, and was beſides apprehenſive that ſhe might incline to 
have a ſeparate repreſentation of her own family, and in that view 


might ſettle her eſtate upon the petitioner and his ſecond ſon, it 
was a matter of very confiderable conſequence to him to have a 
deed of ſucceſſion made upon himſelf, and he was not entitled to 


_- object to any terms, in which it might be conceived. Conſidering 


the extent of what he inherited from his father, and the poor pro- 
viſion made for the petitioner; he might be very thankful to get 


a ſecurity for his mother's inheritance, wen tate ah to ang buryens 


e might judge reaſonable. 

On che 23d of February 1761 ſhe diſponed in n SC:her 
ſaid fon the purſuer, his heirs and aſſignees whatſoever, the 
whole lands and eſtate of Auen together with certain 

5 i | | | urban 


1 - © 

urban tenements in the city of Edinburgh, mentioned in the 
diſpoſition, with the reſervation of her own literent; as alſo 
the whole perſonal eſtate, that ſhould belong, and be owing to 


her at her death, reſerving the half of her houtchold furniture, 


crop and cattle, including heirſhip moveables of the reſerved 
| half; as alſo reſerving her body-cloaths, parapharnalia et jocalia, 
which excepted {ubjects, ſhe thereby conveyed in favours of the 
petitioner: and beſides what has been already mentioned, ſhe 
granted to her fon a diſcharge and renunciation of her right of 
liferent to his lands of Blairwhiſk which ſhe had by the marriage 
contract between her huſband and her; which by the aforeſaid 
agreement with the purſuer, had been converted to an annuity of 
850 Merks ; as allo a diſcharge of a further obligation in her con- 
tract of marriage tor 200 Merks yearly, over and beſide the foreſaid 
| locality; as alſo of all debts, owing by her fon to her. In this diſpo- 
ſition however, the uſual clauſe of a power to alter is not explicit- 


ly brought in; but ſuch clauſe ought to have been brought in; 
and it is not doubted, that the old Lady believed that a clauſe in 


it declaring, that the ſubject ſhould be liable for whatever debts 
ſhe might think proper to contract, did in effect imply a power 
of revocation to the extent of what was rational. 

As the petitioner had beſtowed her time and attention in ta- 
king care firſt of her grandmother, then of her uncle, and laſtly 
of her mother in her old days, and as the had been but very poor- 


"0 ly provided for by her father, her mother thought it highly rea- 


ſonable, that ſhe ſhould have an additional proviſion, and there— 
fore ſhe, by a clauſe in the foreſaid deed, ſettles an annuity up- 


on the petitioner in the following words: And I have burden- 
ed and affected, and hereby burden and affect the ſaid whole 


lands and eftate of Auchinreoch, with the payment of an an- 
nuity of L. 30 Sterling yearly to Margaret Buchanan my eldeſt 
daughter, during all the days and years of her lifetime aſter 
my deceaſe.” HF 2% O40; | | 0 
And, of the ſame date, Carbeth and his mother granted a 
bond, obliging themſelves to pay to the petitioner the foreſaid 
annuity of L. 30 Sterling during all the days of her life afte 
her mother's death ; but which annuity is, by the ſaid bond, re- 
ſtricted to L 20 Sterling yearly in the event of her marriage, 


though no ſuch reſtriction is mentioned in the diſpoſition, and 


Carbech did thereby farther become bound to pay all his mo- 
175 5 = | ther's 
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ther*s juſt ae fol debts chat he ſhould be owing at. the time 


of her death. - > OI et; nth. 
At the foreſaid erin, the petitioner's Be Fre ba; not 8 5 
up her titles to the eſtate; but having recovered from her indiſ- 
poſition, ſhe thereafcer procured herſelf duly entered and infeft 
in the lands, and, by a deed of date the 6th of January, 1762, 
upon the narrative of the unreaſonableneſs of the reſtriction of 
the petitioner's annuity to L. 20 Sterling, in the event of her 
marriage, diſcharged the foreſaid reſtriction, and bound herſelf 
and her heirs, who ſhould ſucceed to her in the eſtate of Auchin- 
reoch, to pay to the petitioner the yearly annuity of L. 3o Ster- 
ling during all the days of her life, and that as well married as 
unmarried, with intereſt from the terms of payment during the 
not-payment. This laſt ſhe thought neceſſary, as by experience 
ſhe judged her ſon would be dilatory in his payments. | 

Your Lordſhips will ſurely be of opinion, that the old lady 

did leſs than what ſhe might rationally and Jultly have done, 
when ſhe made ſuch a proviſion for your petitioner, conſidering 
that your petitioner, by her attendance on the perſons and af- 
fairs firſt of her grandmother, then of her uncle, and laſt of all 
of her mother and the younger children, not only adminiſtered 
comfort to all of them, but alſo, by her economy and good 
management, contributed not a little to the making of thoſe 
riches which now center in Carbeth; and that, on the other 
hand, the purſuer, ſo far from behaving to his mother and her 

 childred rich that duty and affection which he. ng. to have 

done, acted in a very contrary manner. 

As the purſuer had a good houſe, to which he had mid 2 
large addition, and built a compleat ſet of new offices for it 
upon the lands of Carbeth, which was his principal eſtate, with 
a view to ſettle on it for life, it occurred to the old lady, that 
it would be a deſirable ſcheme to accommodate the petitioner 
with the houſe of Auchinreoch, which is but an indifferent one, 
ſituated at the door of the tenant's houſe and byre, and with the 
gardens and incloſures which are but rrifling, during her Kring 
unmarmed, for payment of a reaſonable tack-duty. 

Accordingly, on the 27th of December 1766, a tack was 
ee into between the petitioner and her mother, whereby 
her mother, as heritable proprietor of the eſtate of Auchinreoch, 
ſet to the petitioner c all and whole the manſion-houſe of Au- 

. chinreoch, 
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* chinrsoch, with che paill e e two Sy, park on 
© the north- ſide of the manſion-houſe, called the Four Acres Park, 
as alſo the parks called Blackdyke and Gullions, with the mea- 
* dows and haill other grounds, whereof ſhe the ſaid Margaret 
« Kincaid is in the natural poſſeſſion, all lying within the pariſh 
of Campſie and ſhire of Stirling, and that for the ſpace of nine- 
teen years, next and immediately tollowing the deceaſe of the 
ſaid Margaret Kincaid.” 

For which tack, and on the other part, the ſaid Margaret 
Buchanan binds and obliges her, her heirs and executors, to 
content and pay to the faid Margaret Kincaid, her heirs or af- 
« fignees the ſum of 100 merks Scots money of tack-duty yearly, 


. during her continuing to n the ſaid lands and others in 


virtue hereof. 

And further, the ſaid Margaret Buchanan binds oa obliges 
© her and her foreſaids, to maintain the haill houſes before fet, 
wind and water tight, during the ſpace of this tack, or her 


continuing to poſſoſs che fame, and to leave them 1 in that con- 


dition at her removal. 

And it is agreed, that, in caſe of either the marriage or 
« death of the ſaid Margaret Buchanan during the currency of 
« this tack, the {aid tack ſhall terminate and become void upon 
the firſt term of Martinmas, after either of theſe events ſhall 
* happen. And the ſaid Margaret Buchanan obliges her and her 
foreſaids to flit and remove accordingly.” | 
The petitioner having always lived 1 in great intimacy with her 

mother, ſhe had a full opportunity to have inriched herſelf by 


the bounty of an indulgent parent, to whom, ſhe can with plea- 


ſure reflect, ſhe conſtanily behaved in the moit dutiful and af- 
f-ctionate manner. But the petitioner was none of thoſe,. who 
are what is called worldly wiſe, and did not avail herſelf of the 
opportunity ſhe had, as many would have done. She was not 
or a greedy diſpoſition ; but, having been accuſtomed to a ſober 
quiet country life, all ſhe deſired was a competency, and a habi- 
tation to her mind. She was therefore perfectly ſatisfied with 
what the good lady her mother thought fit to ſettle upon her. 


I is left with your Lordſhips to judge, if there is any neceſſity. 


for ſuppoſing, that improper influence was uſed to obtain thoſe 
deeds; or if it is not much more probable, that they were the 


| e provilions of the petitioner's mother, who was ſen⸗ 


{ible 
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ſihle How! ſmall a patrimony her dayghter had. An annuity of 
L. zo was ſurely very moderate; and as to the tack, it was con- 
ſidered both by mother and daughter, not as any thing lucra- | 
tive to the petitioner, but merely as a. commodious method of 
ſettling her co her mother's S eee, while ſhe lived in a fingle 
Nate, [ | | 
The views of parties in this 1 matter appear in 5 5 itſelf, 
' where the ſentiments of the worthy old lady are ſimply and faith- 
fully told in the following words: Whereas the ſaid Margaret 
_* Kincaid has for ſeveral years paſt, and ſtill continues to be in 
a bad ſtate of health, and that the ſaid Margaret Buchanan, her 
daughter, has been a dutiful child to her {aid mother during 
her whole lifetime, and has carefully and atiduouſly attended 
her, during every illneſs ſhe was taken with, the time before 
mentioned, and {till continues fo to do; therefore the ſaid Mar- 

garet Kincaid, pho is auxious to have her ſaid dutiful daughter, ſo 
long as ſhe continues to live unmarried ſettled in a fixed place, when e 
c Ne may live peaceably and comfortably, doth. hereby,” a 

This tack then being a deed to proper and reaſonable, it is 
no wonder that the old lady was very anxious that it ſhould be 
effectual; and therefore it contains the following clauſe; which 
* tack the ſaid Margaret Kincaid, binds and obliges her, her heirs 
and ſucceſſors, to warrand to the ſaid Margaret. Buehanan her 
: daughter at all hands, and agaiiſt all deadly.” 

The petitioner? s mother died in October 1767. and upon her 


er. death the petitioner, in terms of her tack, which declares, that 
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ſhe ſhould enter to, and poſſeſs the ſame, from the time of 
her, the ſaid Margaret Kincaid's, death,” entered into the poſ- 
ſeſſion of the ſubjects contained in the fore laid tack, in which 
ſhe continues at this day. 

To the petitioner's grief and ſurpriſe, the 3 her only 
brother, notwithſtanding his having fo amply profited by the 
large bounty of his mother, and notwithſtanding the modeſt 
and diſintereſted behaviour of the petitioner, who, it muſt be 
allowed had ſome title to interfere in the ſettlement of her mo- 
ther's affairs, thought proper to raiſe a ſummons of reduction 
of the petitioner's rack ; as alſo of the ſecond bond of proviſion 
granted to her by her mother; by which, as has been before nar- 
rated, the unreaſonable reſtriction of her annuity to L. 20 in 


caſe 


Ho 1 


caſe of her marriage, was taken off; nay, he included in this 
ſummons of reduction an obligation by his mother, whereby ſhe 
bound herſelf and her heirs ſucceeding to her in the lands of 
Auchinreoch, to aliment, clothe and educate three natural : 
children of the late James Kincaid of Auchinreoch her brother, 
by whom the eſtate came to her, but who died without a ſettle- 
ment, and to put them to trades and pay their apprentice fees, 
not exceeding, ſix pounds Sterling each apprentice fee. And this laſt 
deed in favour of theſe poor beings, and for ſo trifling a ſum, 
which it is imagined no other man in the purſuer's circumſtances 

would challenge, he was pleaſed in his ſummons ro 4et forth, 
* That the faid Margaret Buchanan, with a view to oppreſs the pur- 
. ler, prevailed with her ſaid mother to execute.“ 

This action was remitted to the Lord Auchinleck Ordinary 
to diſcuſs the reaſons of reduction, when the purſuer inſiſted 
only in the mean time for a reduction of the tack upon this 
ground, that the fame flowed a non habente poteſtatem, his mo- 
ther having been denuded of the eſtate anterior to the granting 
of the tack, by the above-recited diſpoſition in his favours. And 
his wr, 6 upon hearing parties procurators, and very Joud 


clamour, unexpectedly thrown out, on the part of the purſuer, 
on the 21ſt of June 1768, was pleaſed to pronounce the fol- june 21. 
lowing interlocutor, The Lord Ordinary having conſidereck 7765. 
* what is before ſet forth, ſuſtains the reaſons of reduction of 
the tack quarrelled, ordains the defender to remove from the 
« ſubjects contained in the faid-tack, and reduces, decerns and 
* declares accordingly, reſerving to the defender to age as ac- 
35 cords on the warrandice of the tack.“ hes 
| The petitioner rook an opportunity of ſtating her caſe more | 
fully to his Lordſhip in a repreſentation, in which ſhe contend- 9 
ed, that as her tack was clothed with poſſeſſion long before the | | 
purſuer was infeft on his diſpoſition, the former was a prefer- — 5 
able right: As alſo that the purſuer having taken by the fore- 9 
faid difpoſition, a perſonal eſtate much more valuable than the | 
[ tack, and over which his mother had power to the laſt day of 
her life, he was barred from challenging this tack, which was 
not near ſo valuable as that Feen eſtate, even when taken at 


his own (eſtimation. | | | | 1 
To this repreſentation, anſwers were given in for the purſuer | 
in the ſame clamorous ſtrain, in which he conteſted very warm : | 
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ly the Siateletbes! aſſumed by your petitioner, and keenly 3068- 
ed that the ſmall poſſeſſion was ſet to her for an uy tack- 
duty, in fraudem of the diſpoſition to him. 
His Lordſhip upon adviſing this rene with anne, 
Ang. 5. was pleaſed, on the 5th of Auguſt 1768, to pronounce the fol- 
2 20 lowing interlocutor; The Lord Ordinary having again conſi- 
dered this repreſentation with the anfwers, allows the purſuer 
to prove that the rent in the tack is no ways equal to the va- 
© Jue of the ſubjeft, and for that effect grants warrant. for let- 
ters of incident, diligence, at his inſtance; and allows the 
defender a conjunct proof, and grants warrant for letters of 
like diligence at her inſtance, both to the 20th of Novem- 
ber, but ſuperſedes extract of the diligence till the iſt of Oc- 
tober; and appoints the defender betwixt and that day, to 
lodge in the clerk's hands a declaration under her hand, whe- 
| | ther the admits: or denies the purſuer's averment, that the rent 
8 is greatly below the value of the: ſubject, and to what extent, 
that ſo the purſuer may judge how far it is neceſſary to go to 
proof; with certification, that if ſhe neglects ſo to do, and 
the purſuer ſhall yore: bis W the wAll -be condemned 
q | | in expences.“ 15 4 
| OY The petitioner, in * to the foreſaid e gave | 
0 | into proceſs the following declaration, Declares, as ſhe never 
| 8 ſet any grounds nor rented any other than theſe in the pro- 
| * cels mentioned, ſhe can neither admit or deny her brother the 
c purſuer* s averment, in the interlocutor aforeſaid mentioned; 
* but in order to obey the ſame, ſo for as in her power, ſhe un- | 
dertakes to prove, that the few acres of land ſet in tack to her cl 
by her deceaſed mother, is part of the Mains of Auchinreoch : 3 
That the remainder of the ſaid mains is under nineteen years 
tack to William Stirling at the yearly rent of L. zo Sterling, 
and one chalder of meal; and that the yearly rent or tack- 
duty ſhe ſtands bound to pay, is at leaſt equivalent to the yearly 
rent or tack- duty payable by William Stirling. quantity and 
« quality of both poſſeſſions confidered.* 
A proof was accordingly led by both parties, and ported; | 
and his Lordſhip upon adviſing thereof, was pleaſed upon the 
Feb 20. 20th of February 1770, to pronounce the following interlocutor: 
1770 The Lord Ordinary having conſidered the teſtimonies of, the 


« witneſſes — by both e and having reſumed the 
5 conſideration 
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purſuer's proof, and of extracting decreet, as the ſame ſhall be — 


his mother's perſonal eſtate to the value of between 400 l. and = 


in to this reprefentation, and on conſidering the ſame with the 


E 


of conſideration of the proceedings whereupon the proof was 
5 allowed, ſuſtains the reaſons of reduction of the tack granted 


by the deceaſed Margaret Kincaid to the defender, of the houſe | 3 
« of Auchinreoch and others therein mentioned, and reduces 
the ſame accordingly; and ordains the defender to remove from 
the whole ſubjects contained in the tack, as follows; viz. from | 
the arable lands inſtantly, and from the houſes and graſs at | 
* Whitſunday next; and finds her liable in the expence of the | 


certified by the clerk's collector, and decerns.“ And to this . ; 
interlocutor his Lordſhip was;plealed, after conſidering another Þþ 
repreſe ntation and anſwers on June 15, 1770, to adhere. Lenser ; 
The petitioner again applied to his Lordthip by repreſentati- : ; 
on, ſetting forth certain misfortunes that had befallen her in | 
taking her proof, by which ſundry. material facts were not | | 
| brought in view; particularly, that the houſe and parks of Bal- | 
wharige were lately ſet by John Wilſon of Balwharige merchant f 
in Glaſgow, in.tack to a ſtranger, at a rent which on the whole, = 
comes out to be equal to, if not leſs than the rent in the tack | n 
in queſtion, though Balwharige lies two miles nearer Glaſgow I 
than Auchinreoch; as alſo, that ſeveral of the farms of the e- | N 
ſtate of Kilyth, belonging to Shawfield, and adjoining to the 
ſubjects in queſtion, are preſently poſſeſſed under tacks ſet by a 
very wiſe man, at a rent equal, if not inferior in n ee to | = 0 
the rent of the petitioner's poſſeſſion. 
It was farther repreſented, that the purſuer being poſſeſſed of 


500 l. Sterling, the petitioner was raiſing a proceſs for aſcer- i 
taining that, fact, and for having it found, that to that extent | 
he ſhould be ſubjected to her upon the warrandice of the tack 1 
in queſtion, in caſe. it ſhould be finally found to be reducible; 
and ſhe alſo humbly ſubmitted that the other concluſions of the 
purſuer's. libel ſhould either be brought £ forward; or He be = 
| ſoilzied from them. ot! I 
The Lord Ordinary was lenfod; to appoint ers to this put 


Y — 
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anſwers, was pleaſed, on the 11th of July 1770, to pronounce. . 
the following, interlocutor:.* The Lord Ordinary having again 
* conſidered this repreſentation with the anſwcrs, adheres to the 


* former interlocutor, and refuſes the deſire of the repreſenta- | j 
5 tion, | 
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tion, with theſe variations, viz. That the defender ſhall re- 


move from the arable land at Martinmas firſt, and from the 
* honiſes and graſs at the Whitſunday following ; and in the 
next place, conſidering the nearnefs we rhe relatibn between 
fung parties, finds no expences due e 
Anxious leſt any part of her cauſe wish not have been Git: 
Brie ſtated to his Lordſhip, the petitioner preferred ano- 
ther repretentation, in which his Lordthip was pleaſed, on the 


Jaly 26, 26th of July 1770, to pronounce this interlocutor: The Lord 


77% Ordinary appoints this repreſentation to be ſeen and anſwer- 
ed with reſpect to the allegation that the repreſenter was not 
nin the knowledge that her mother had diſponed the eſtate of 


Auchinreoch to the purſuer, without reſerving a power to ſet 


* tacks. On the contrary, from her mother's information, e- 
< videnced by che tenor of the tack, had reaſon to believe her 
+ mother had reſerved that power, and conſequently the repre- 
++ ſenter was in boua-fide to enter into the tack in queſtion.” 
But, on conſidering this repreſentation with anſwers of the 
ame kind with the former, his Lordſhip was pleaſed, on the 
July 31. 32ſt, of July 1770, to © adhere te the former interlocutor, and 
1770. +.:refuſe the deſire of the repreſentation, ſuperfeding extract till 


the ſrcond ſederunt day of November.“ And his Lordſhip was 


pleaſed on the gth of 77 Net to W e of n 3 
1770, tion without anſwers. 


The peritioner would now teainidly beg lebe to fubmit her 


caule to the review of your Lordſhips: Her health and comfort- 
able living are at ſtake; and in this view'chicfly it is a cauſe of 
conſiderable importance to her, however trifling it may be to 
the purſuer, a gentleman in opulent circumſtances, well provid- 


ed with ſpacious domes for habitation both in town and coun- 
try; and although ſhe has much deference for the judgment of 


the Lord Ordinary, ſhe cannot help Hattering herſelf with hopes 
that the queſſion at iſſue, will appear in a different light to your 
ee ee and that the will 7 in e obtain a eee of Jak 
ment. 705 | 


And,; in the u place, it is to Ig Gbretved that no infeft-⸗ 
ment was taken by the purſuer upon the diſpoſition in his fa- 


vours during his mother's life, or for near a year thereafter, ſo 
that the petitioner's tack was clothed with — long before 
the 4 s right became real. 


It 


E 
It is with ſubmiſſion, ex extremely plain, that as long as the diſ- 
poſition in favour of the purſuer remained a perſonal right, the 
mother remained proprietor of the eſtate, and her debts and 
deeds, muſt have been effectual againſt it. If ſhe had ſold the 
eſtate, and the purchaſer had been infeft before the purſuer, the 
purchaſe would have been good; and for the ſame reaſon, muſt 
a tack granted while the mother remained veſted in the proper- 
ty of the eſtate, and clothed with' poſſeſſion before any infeft- 
ment was taken "pon the ela anita to the purſuer, be ſuſtain- 
ed and preferre. 

The only anſwer made to this was, that however that might 
hold} in the caſe of onerous-deeds, it cannot hold in the caſe of 
a tack granted for an elulory WO which the poſes in- 
| tits is the caſe here. 


But, in the firſt place, TY 18 FEY hs: ta . the petition- 


er's mother has expreſsly bound herſelf and her reprelentatives 

to warrand this tack at all hands, and againſt all deadly. The 
7 petitioner i is unqueſtionably a creditor to her mother's repreſen- 

tatives in the warrandice of this tack, In caſe of eviction of the 
right, ſhe is unqueſtionably founded in an action of damages, 
which ſhe would be intitled ro make effectual out of every ſub- 
ject her mother might leave behind her. In ſhort the falls to be 
conſidered in conſequence of her mocher's obligation, as a moſt 
onerous creditor to her mother upon the warrandice of the tack 
and as the purſuer is, by the deed in his favours, expreſsly bur- 
dened with the payment of every debt that ſhould be due or 
preſtable by his mother at her deceaſe, ſo he muſt likewiſe be li- 


aʒble in the foreſaid obligation of warrandice; and if ſo, he muſt 


thereby be barred from challenging the tack; he cannot be al- 
lowed to challenge a deed Which infers warrandice againft him- 
ſelf. The rule of law does in this caſe "PP'y — renet actio 
eum agentem repellit exceptio. 

Indeed, with ſubmiſſion, it does appear that no more was 
meant and intended by the foreſaid deed, than a ſettlement of 
ſucceſſion, to ſave the trouble of making up titles ab inteſtato af- 


ter the old Lady's death. No more than a nominal fee was veſt- 


ed in the purſuer's perſon during his mother's life. As the pur- 
ſuer is taken expreſsly bound to pay all the debts that ſhould be 
due by his mother at her death, an unlimited power of burden- 


ing is thereby in effect reſerved ; fo that the ſubſtantial tec of the 


D eſtate 


{ 14 } 
eſtate did — wich the r acetic. and it is impoſ- 
ſible, with ſubiniſſion, that her diſponee could be allowed to dif- 
pute any tack ſhe might have granted of any part of the eſtate, 
with abſolute warrandice to the tackſman. When ſhe had an un- 
limited power of burdening her diſponee with debts, the obliga- | | 
tion of the tack muſt likewiſe be a burden againſt him; and. it | 
is. humbly: apprehended, muſt be an effectual bar to his infiting | 
in any action by which the warrandice can be incurred. | 
In the-/econd place, your Lordſhips will obſerve, That by the 85 
ſoreſaid diſpoſition a conveyance is made to the purſuer, with  _ 
the exceptions therein mentioned, of all the perſonal funds which 
his mother might be poſſeſſed of, at the time of her death. This 
decd is plainly of a teſtamentory nature, and the old Lady could 
certainly have altered it, at any time ſhe thought proper, in ſo 
far as reſpetted the moveable ſucceſſion. And as ſhe could llave | 
given away theſe ſubjects in what manner ſhe thought fit, fo all 75 
her deeds, whether onerdus: or. gratuitous, muſt, with ſubmiſ- 
| ſion, be effectual againſt the purſuer, at leaſt to the amount of 
þ | the value of the moveable. ſucceſion-; aud. after - adcepting o 4 5 
1 this deed and holding, poſſeſſion of the moveables; he cannot be 
1 | allowed to inſiſt in the preſent ungracious action. 
0 Hitherto the: petitioner. has argued her cauſe as if the tack in 
L queſtion: had been granted for an eluſory. rack-duty, and ſhe 
| humbly ſubmits it to your Lordſhips, if even in that caſe; the 
1 purſuer would not, upon ſold principles of law, and in good ; 
} faith, be barred from Ogg | 0 rational a deed ne by 1 
ff his mother. ; 
But the petitioner can by no means 1 hae the tack was 
[- granted for an cluſory tack-duty ; ; and ſhe will therefore pro- | 
x ceed to argue that point in the beſt manner ſhe can, conſider- EP. | 
| ing the; materials in proceſs. 15 
And here the petitioner muſt beg leave 20 ſake 2 previous 
oblervation, that there is nothing in, which people are ſo apt to 
differ as in their opinions with regard to the value of land; ſo 
that the conjectural proof which has been brought by the pur- 
fuer, that ſome people thin the petitioner's poſſeſſi on worth 
184. 20 l. 2 25. I. of yehrly:rerit, does not afford -convincing evi- 
dence that it is really worth even the loweſt of thele; rents; - fot 
= your eee will obſerve, that none of the witneſſes who 
{wear 
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Fear to chene rents Were in che proſpect of paying them. Had 
they been in the contemplation of that, your Lordſhips need not 
doubt that a very different value would have been put upon the 
ſmall parcels contained in this tack; for there is a wonderful 
difference in the notions of men when a thing is to be paid for 
by themſelves, and when it is to be paid for by their neighbours ; 
or when, as in the preſent caſe, the ſettling a rent to be paid by 
any body is not in view, but the deciding a queſtion with a ſiſter, 
Anon poſſibly, the purſuer may have repreſented as a very in- 
June and unreaſonable creature. 
Were your Lordſhips to adopt the value put upon the petition- 
er's mall poiſon by ſome of the purſuer's witneſſes, it muſt 


be confeſſed that the tark duty is indeed by much tos low; but 


the purſuer muſt not Hauer himſelf, that the flamp' value, men- 
tioned by his witneſſes, will Be taken off his händ Without due 
ſcrariny and examination. The extent of the petitioner's poſ- 
ſeſſion has been! aeertatie# by a meaſurement, and when all the 
little parcels of ground are taken together, they ambunt only to 
about twentyefbur acres, and upon that poſſeſſion" the purfoer” 's 
witriefles' Have taken upon chem to put an eſtimation of very 
round ſums. . 2003 
Büt let their gepolltlons bE pröperl analyzed and diſſected, 
and your LordMips will then be convinced that they have gone 
by far too high ih their eſtimation. 

Fohn' Kincaid* of Ki ncaid, Eſq; depofes, p p. 2 . > 3 That a 
atenant might, in the deponent's opinion, afford to give of 
3 yearly r rent for the foreſaid houles, yards, and grounds, for a 
© nineteen years tack thereof, 14 J. Sterling yearly, and no 


more, on condition the tenant had liberty, to {ſubſet the man- 


ſion- houſe, and iuch parts of the grounds as he fhôuld think 


proper fbr pötatocs.“ The fame witnefs depones, p. 7:P, LE Fhat | 


the park is exceſhively gooly.“ Lour Lordſhips ſee here, even 
the reft of 741. yearly qualified with a condition; and the land 


8 proved to be bad. Anq as this gentleman i fs techfef of the 
ancient farhilly of the Kincaitls, of which the family of Auchibre- 


bell is a branch, 'antd his aſfate within a mile ot Airchtbreveh, 
| his"reftifibny y deſerves particular attearion. wake 
Jatnes Sto bo o of Balgfay, de ponles, p Br rr. AF. That: the paſtur- 


Yrs rounds next the meadow is, ſome of it, good ſtrong 
„ grbunq, and the reſt or 1 it a Parcel of — and d guilions, 1 


he 
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che does not think worth the improving.. Depones, That in 
* his opinion, that part of the foreſaid paſture-ground, which he 
thinks pretty ſtrong ground, , cannot, in its pSelenc: ſtate, be 


laboured without being firſt drained.” 17 
William Stirling. tenant in Mains of e . 


p. 15. E. That the park on the north-ſide of the houſe of Au- 
* chinreoch, poſle ſſed by the defender, has been, ever ſince the 
1 deponent knew it, over-run with gool and other weeds.“ 


James Fergus, in Roytfair, who is the purſuer's own officer, 


and therefore cannot be ſuſpected of partiality to the petitioner, 
depones, p. 18. G. That the ground of the foreſaid north park 


is foul ground, that 1s to ſay, more gool grows in it then can 


be weeded for the value of the crop of victual, and has ever 
been ſo ſince he remembers. 


Theſe are the depoſitions of witneſſes 8 by the * 
er bimſelf, and what they ſwear in this way is corroborated by 
the depoſitions of the witneſſes adduced by the petitioner. 

Thus, Alexander Patrick in Woodſide of Auchinreoch, de- 
pones, p. 20. C. That a part of the lands called Blackdike, 
being the boggy part, is labourable, and a part thereof not la- 
* bourable, without it be a dry ſeaſon, and the deponent does 
« nor think that the Gullions are labourable, as it is moſſy 


and wet. Depones, that there is a good deal of-gool in the 
© north park, and that he thinks if a crop of victual were grow- 
by ing on it, the gool could not t be wed out of 1 it, without ſpoil- 
ing the crop. 


John Young, 1 in 1 depones, p. 22. G. 


+ That the part of the lands called the Gulliou are full of moſs- 
© holes, and the deponent thinks it will be expenſive ic to level 


and drain the Gullions. i 

Sir James Stirling, of Glorat, Bart. depones, p. 24. G. That he 
* knows theſe parts of the lands of Maivs of Auchinreoch, which 
* werein the natural poſſeſſion of the deceaſed James Kincaid of 
Auchinreoch, and of Margaret Kincaid, his ſiſter, the purſu- 


er and defender's mother, and now in the natural poſſeſſion 


of the defender; as alſo, the other parts of the ſaid lands of 
Mains of Auchinreoch, now in the natural poſſeſſion of Wil- 
liam Stirling tenant there, and has known the ſame for many 
years paſt, but never narrowly viewed them till within theſe 

7.4:;6 twelve 
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E 
twelve months paſt, ako he was cited as a winch for the de- 
fender 1 in the preſent action, and for theſe many years paſt has 
lived at the diſtance of two miles from the houſe of Auchin- 
'reoch, where the ſaid James and Margaret Kincaids lived, 


was well acquainted with both, and is well acquainted with 
the deſender Margaret Buchanan, and has very often viſited 


at the ſaid houſe. Depones, that in his opinion, the beſt 


acre of ground in the poſſeſſion of the defender Margaret 
Buchanan, excepting wo acres or thereby in the Haugh-end, 


= a piece of ground in the eaſt end of the meadow, which he 
includes as good ground in the foreſaid two acres or thereby, 
is worſe in quality than any acre that is in he en of 


the ſaid William Stirling. 


John Lapſley, tenant in Inchſterf depones, p 6. + hat 
he knows the Gullions in the defender's . a that 


ſome parts thereof are ſo wet, that he had difficulty to travel 


through ſome parts thereof without being in danger of being 
laired, and other parts thereof are firmer, and that there are 


many holes in it, which appeared to the deponent to be peat- 


holes, or holes from which peats have been dug; and the ſoil 
of the Gullions is in the greateſt part thereof moſs to the ſur- 
face: Depones, that he knows cheſe parts of the foreſaid lands 
called the Blackdike, in the defender's poſſeſſion, and that part 


thereof is dry field, and part thereof is moſſy, and that the 


dry field thereof is ſtennery ſoil. 5 
William Fergus, farmer in Guinzieburn, depones, p. 34. Cc. 
That the Horſe-graſs is ſome old kind of holes with fog, and 
bent, upon the high places thereof, from which holes the de- 


ponent judges peats have been caſt ; and in ſuch places as the 


deponent made a trial in the Horfe-graſi with a ſpade, it ap- 
peared to him to be moſs to the top of the ſurface : Depones, 


that there appeared to him when he viewed the Gullions, that 


a part thereof, about an acre or five rood of ground, on the 


welt end thereof, might be laboured, it drainga, bur he can- 
not ſay it would be to advantage; ; and the reft of the Gulli— 


ons conſiſt of a parcel of holes and well-eyes, which he had 
difficulty to get travelling through ; and that the whole of 
the. Gulfions,. upon a id; in ſundry places, 1s moſs to the 


top, excepting the foreſaid acre or five rood of ground, which 
is not ſo moſly as the reſt, but mots below. 


E * Robert 


Robert Ronald in Dacebde. Jenn p38 *. © That he 


lives within a quarter of a mile of the houle of Auchinceoch,. 


and has lived there for thele ſix years paſt, and knows the laads 


of Mains of Auchinreoch, in the defender Margaret Buchan- 
an's poſleſſion ” and ſame page F. depoues, That the . 
« park, in the defender's poſſeſſion, is very gooly and weedy.” 
There are alſo peculiar diſadvantages. attending lome part 
of the petitioner's nn, which it is not in her power to re- 
medy. | 
Ihus Alexander Patrick depangs. p. 20. E. That dhe . 
* yard of Auchinreoch is ſurrounded on three ſides thereof with 


4 dyke, on the back whereof are full- grown planting ſtand- 


ing, the drop Whercof, in the > depomens s Opt: gion, hur ts that 
yard.“ . | 

And John Young, depones, Dat. 1.4 That three Gdes of 
* the North-yard, in the defender's poſſeſſion, are ſurrounded 


wich old full-grown planting, and that he judges the drop 


thereof, as well as the roots of the trees, hurts the graſs * 


JöÜw |: 
Here then your Lordſhips ſce, a kind of a poſſeſſion it is 


that your petitioner has by this tack, and how the witneſſes who 


have put the value of 181. or upwards upon it, have gone be- 


yond all bounds; for how is it poſſible, that he whole can be 
worth a high rent, when your Lordſhips have it proved, even 


by thoſe high- valuing witneſſes themſelves, that 37's parts are ſo 


bad? With what juſtice can they put a high value on a parcel 


of holes and gullions that are not worth the improviog; on 
ground, from ſome of which pcats have been dug; on ground. 
ſome of i moſſy and marſhy, where cattle cannot go for fear of 
lairing, and ſome of it a dry ſandy ſtennery foil ; on foul ground 
over-run with weeds, ſo that more gool grows on it than can be 


weeded for the value of the crop of vidual ;—on ground riddled 


with well-eyes, and producing at beſt nothing but ſpritty and 


benty hay, while parts of it, where the graſs is * are de- 
ſtroyed by the drop of old planting. oy 


Nor is it a ſmall proportion. only of the petitioner” 5 twenty 
four acres, that is ſo exceedingly bad; ſor your Lordſhips have 


it in Prpof. by the oath of William M“ Leroy, who meaſured the 


petitioner's poſſeſſion, that the gullions une mcaſured ſeven a- 


eres and two roods, p. 16. G. 


And” 


1 * 3 


And it will not eſcape your Lordihips 1 in peruſing this proof, 


that the witneſſes for your petitioner, are all people living on 
the borders of the ſubject, and intimately acquainted with it ; 


whereas, the witneſles for the purſuer are ſtrangers, living at a 


diſtance, who, by their own confeſſion, never turned up one 
ſpadeful of the ground to examine its quality, and who proba- 
bly annexed to land, lying at a diſtance from Glaſgow, the ſame 
value with land in their neighbourhood, lying only a mile or 
two from that opulent and flouriſhing city. 
From the tenor of the tack which has been already recited, 
your Lord{hips ſee, that the petitioner is bound to maintain this 
manſion nouſe and offices, wind and water tight, during the 


| ſpace of this tack, on her continuing to poſſeſs the fame, ral to 


leave them in that condition, at her removal. Now it appears, 
from the oath of James Stirling of Craigbarnet, p. 3 D. That 
the ſaid manſion-houſe conſiſts of two ſtories and garrets, 
* wherein there is five bed-chambers, a dining-room, a large 
room on the ground-ſtory unfiniſhed, a cellar and kitchen, 
and ſome other little conveniencies for the uſe of a family; 
and further, the deponent knous, that there is a good {table 
© built within theſe twenty years paſt, or thereabout, which 
* will hold eight or ten horles, with a hay-loft above it, the 
© whole length of the ſtable, having a ſtair without, leading up 
« to the hay-loft, as alſo, a barn and byre, all belonging, as oſſice- 
* houſes to the foreſaid manſion-houſe: And the ſa e witneſs de- 
pones, p. 5. A. That the rooms before deponed upon in the 
manſion-houſe of Auchinreoch, are over and beſides the gar- 
© rets,.* Such an extent of buildings your Lordihips know, wall 
require no trifling lum to keep them in repair, and the expence 


of theſe reparations, together with the window tax of ſo great 


a number of rooms, aud which muſt be paid by the petitioner, 
being added to the hundred merks of money-rent, it is humbly 
ſubmitted to your Lordſhips if, all things conſidered, the peti- 
tioner does not pay ſufficiently for her little poſſeſſion. 


Much ſtreſs ſcems to be laid by the purſuer, on certain ſer- 


vices preſtable by the tenants and cottars on the eſtate of Auchin- 
reoch; for he has been art great pains to bring a very ample and 
particular proof of them. But, your Lordſhips will pleaſe be 
informed, that the petitioner has no claim to the benefit of any 


one ot theſe lerviccs ; ; fo that they cannot be taken in compura of 
the 
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the value of her tack. On the corttrary; though ſome of the i 
good people, as appears from the proof, were ſo kind as to 
alliſt the petitioner with ſome little ſervices the firſt year of her 
poſſeſſion, ſhe offered to pay them, and they are obliged to per- | | 
form their ſervices to the e, or pay him an ien 1 
money. | N 
Your Lovidiiips have juſt to confider hs ſmall parcels of | 
. | ground, as deſcribed, with the diſadvantages and. burdens 
| whicl have been ſet forth, and then to judge if, upon the whole, 
k this poſſeſſion is ſet much at an under-value, or what ought to 
4 be denominared an eluſory tack- duty. The petitioner cannot 
q take upon her to ſay, what preciſe ſum would be a juſt and an | 
7 adequate rent for her little poſſeſſion; nor would it be eaſy to | 
| N form an accurate opinion thereof, from the proof that has been 
5 adduced. But what ſhe humbly apprehends to be the material 
1 point for your Lordſhips conſideration is this, Whether was the 
| 8 | tack in queſtion eluſory quoad the parties contracters? Whether 
| 


la 5 8 was it knowingly granted for an eluſory tack-duty, that is to 
| ay, for a mock-rent, with intention to diſappoint ſo far the 
Ailpoſition to the purſuer? 
That this was certainly not che caſe the petitioner knows ; ; 
and the hopes there are few gentlemen of the rank and fortune 
of the purſuer, who would doubt, or affect to doubt, a ſiſter's 
word about ſuch a trifle, far leſs ſet up their faces in the ſu- 
preme court of juſtice of their country in direct oppoſition to 
it. But, as ſhe is reduced to the hard neceſſity of being oblig- 
ed to maintain every article in legal form, ſhe flatters herſelf 
that there is fatisfactory evidence to ſupport what ſhe main- 
tains. 
For your Lordſhips have i it in n proof, that the remaining part 
of the Mains of Auchinreoch is poſſeſſed at fully as cheap and 
_ ealy a rent, as the lands now in queſtion are at the rent ſtipu- 
lated by the foreſaid tack, which is ſo violently combated. | 
ſohn Lapſley, aged 30, who has been a farmer from his 
youth, and who had very good acceſs to know, particularly the 
Jands in queſtion, as the farm which he has poſſeſſed for the 
ſpace of 30 years lies contiguous to the Mains of Auchinreoch, 1 
depones, p. 26. F. That in his opinion, the houſe of Auchin- 2 | 
reoch to be held wind and water tight by che tenant, and the © 
office-houſes thereto belonging to be kept in that ſtate, with 
"the 
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the yards and other grounds, preſently in the poſſeſfion of the 


ſaid Margaret Buchanan, when rented at 109 merks Scots 


yearly, is equally dear to thoſe parts of the Mains and other 
lands of Auchinreoch, preſently i iu the poſſeſſion of the ſaid 
William Stirling, which he is informed are rented at 30]. 


ſterling of ſilver rent, 16 bolls of meal, 12 hens, the plough- 
ing of 6 roods of land, aſſiſting in putting out the dang, lead- 


ing coals and peats, and leading in hay, and ſhearing corn 


to the maſter, in proportion with the reſt of the tenants and 
cottars of Auchinreoch. 


james Miller, farmer at Gainzie mill, whoſe poſſeſſion marches 


with part of the lands of Auchinreoch, and who has been a far- 


mer to his employment ſince the year 1738, depones, p. 31. G. 


« 
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That, upon ſuppoſition that William Stirling pays of yearly 
rent, for the lands in Auchinreoch poſſeſſed by him, 30 l. ſter- 
ling of filver rent, 16 bolls of meal, 12 hens, a ſum not ex- 


ceeding 168. ſterling of miniſter's ſtipend, 20 d. ſterling of 


ſchoolmaſter's ſalary, and ceſs conform to 1001. Scots of va- 
luation, the tilling of ſix roods of land, four days ſhearing of 


a perſon in harveſt, leading a proportional part of the coals 


and peats that are uſed-at the houſe of Auchinreoch, and win- 
ning, leading, and ſtacking of the hay that grows in the fore- 


ſaid meadow, alongſt with the other tenants and cottars cf 


Auchinreoch, in proportion to their ſeveral poſſeſſions; and 
_ alſo leading a proportion of the maſter's dung for his bear- 
land; and alſo, upon a ſuppoſition that the ſaid Margaret Bu- 
chakay is bound to pay for her poſſeſſion of the manſion-houſe 
and office-hduſe* of Anchinreoch thereto belonging, and of 


the two yards and other grounds before deſcribed, 100 merks 


Scots money, beſides keeping the houſes wind and water tight, 
does he judge that theſe rents are equally dear? Depones, 
That had he it in his choice, he would rather take William 
Stirling's poſſeſſion at the foreſaid rent and ſervices, than take 


the defender's poſſeſſion at the roo merks Scots, upholding the 
houſcs, and keeping the yards in repair.“ 
And William Fergus depones, p. 25. A. Had he his choice, 


either to take William Stirling's poſſeſſion, or the defender's 


poſſeſſion, at the reſpeRive rents foreſaid, he would make 
choice of the ſaid William Stirling's Poilettion, as the cheapeit 
of the two rents.“ 
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It has been already noticed, that by misfortune the petitioner, 


when leading her proof, did not get evidence brought of the 


rent at which Ballwharige wat ſet ; but, in order to ſupply this 
defect, there was produced before the Lord Ordinary a letter to 
the petitioner, from Mr. Fairfull the tackſman of Ballwharige, 


which ſhe will here beg wage to ingroſs. 


Madan: | | | | 
2 anſwer to yours concerning my tack of Ballwharige, Mr. 


Wilſon, the proprietor, when he let it to me about ſeven years 
ago, told me that it was meaſured, and the number of acres 
was ſixty-four or ſixty-five. It has a good houle, a garden, be- 


{ſides ſome houſes and yards for ſub-tenants, for which J pay 


twenty-five pounds Sterling neat rent. I alſo have the carriage 


of forty loads of coals from any heugh in Campſey yearly, and 


a man eight days to make up the deficience of any of my dikes, 
but JI am obliged to give him his meat, the maſter pays the wages; 
the whole lands ere ſurrounded by eicher ſtone dikes, ditches, 
or hedges ; and there are two parks incloſed, about ſeven acres 
in each park: I have ſo often ſown the ſame, that I am of opi- 
nion the meaſure is conform as Mr. Wilſon told me. It lies a- 
bout fix computed miles from Glaſgow. My tack itſelf iz at 


your lervice, to teſtify all that I have ſaid about the rent. 


| Ball whprige, To July, 1770. . 


I am, Madam, Tour. moſt humble ſervant, 


What has now been ated does, with ſubmiſſion, afford moſt fatis- | 


factory evidence, that the petitioner's mother acted ſeriouſly and 
fairly when ſhe granted this tack. It is not ſurpriſing that ſhe 


ſhould not have been diſpoſed ro ſtretch matters againſt her own | 


daughter, eſpecially under the circumſtances already mentioned. 


She could not ſurely be expected to exact from a daughter, ſo 
dutiful and affectionate as the petitioner,. a higher rent, than 


what ſhe ſaw other lands in the neighbourhood were giving ; 
and ſhe had reaſon to think, it was a favour to the purſuer to 


have the burden taken off his hand at ſuch a rate, eſpecially 


when his own ſer was to be the poſſeſſor, with whom he might 


have lived as long and as often as he pleaſed. 


This is an age of project and amplification, every thing is 


ſtrained, every pang Exaggeratcd z . trade has introduced a deal 
of 


U JAMES FAIRFULL. 
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pf artificial riches, and an exorbitant value is put, upon land. 
Time will try the ſolidity of this wonderful increaſe. The pe- 


titioner means no offence, when ſhe preſumes to iay, that fome 


of thoſe: who have raiſed their lands very high, have lived to 
fi d ͤ themſelves no profiters upon the whole; and ſhe cannot 
help thinking, but that the good lady her mother will not be 


blamed by the more ſolid and ſagacious part of mankind, becauſe 


ſhe did not follow the high faſhion 1 in raiſing land, but let it at 


a moderate rate. | 
But, at any rate, when your Lordſhips ſee that all the lands 


in the neighbourhood were ſet juſt at ſuch a rate, nay, at alow- 
er rate than the ſubjects in queſtion are ſet by this tack, your 


Lordſhips mult (with great ſubmiſſion) be convinced, that both 


the old lady and your petitioner entered into the tranſaction with 


molt fair and honourable intentions, and had not the leaſt idea 


that they were acting in fraudem of the diſpoſition to the purſuer; 


and ſuch being the eaſe, the petitioner does humbly* maintain 


betore your Lordſhips, that an after conjectural proof, with re- 
gard to the ſubjects ſet, eſpecially a proof which hangs ſo ill to- 


gether as the purſuer's, cannot influence the queſtion. —The 


point is, was this tack nothing elſe than a mock tranſaction, a 
ceier queſitus, to cover a fraudulent deſign ? 

It there is ſolid and ſubſtantial evidence before your Lord-. 

ſhips, that the parties concerned in this tranſaction, a mother 


and her daughter, who looked around them, and ſaw how 


lands in the neighbourhood were jet, did conſider this to be 
a fair and equal rent, fixed it to the beſt of their knowledge, 


and would have fixed ii higher, had they had any notion that 


they ought to have done ſo; it would, with ſubmiſſion, be the 
. hardeſt caſe in the world to reduce a bargain entered into in 
ſuch cireumſtances. 


But there is yet another point which the petitioner muſt hum- 
bly plead with ſome confidence, which is the bona fides both of 


the old lady and of your petitioner, when they entered into 


this tack. The diſpoſition was a paper obtained from the old lady 


| when in a bad ſtate of health; and it appears from the tack in 
_ queſtion, that ſhe was convinced ſhe had full powers of ſetting 


tacks reſerved to her: nay, it would appear that it was her be- 


lief, that ſhe had expreſsly reſerved to herſelf ſuch powers in 
the yery diſpoſition felt”; for the tack bears, that the ſaid Mar- 


garet 
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teverith diſorder, your petitioner left the room, that if pollible 


garet Kincaid * doth 8 in virtue of the power reſerved 


to her of ſetting tacks of the eſtate of Auchinreoch, in the 
diſpoſition thereof to John Buchanan her eldeſt ſon,” &c. ; 
hich clauſe is real evidence to. your Lordſhips of the old lady” -Þ 


perſuaſion with regard to her reſerved powers. The petitioner 
will not charge the purſuer as having been guilty of ſuch practi- 


ces as he has been ſevere enough to lay to her charge. She 
will not inſinuate that the old lady was prevailed upon vis et 
modis to ſign a diſpoſition different from what ſhe really believ- 
ed it to be, and which the purſuer put in his pocket and carried 


home in {ſecret triumph; though indeed little delicacy is due to 


him, who, in his laſt anſwers, when wrought up to a kind of 
rage againſt this tack, thus cruelly attacks both his deceaſed 


mother and his ſiſter ; It is clear and manifeſt as any thing can 
* be, that this was a moſt tortious deed of the mother? s, which 
* ſhe had no power to grant, elicited from her by undue influ- 
* ence.* The petitioner does humbly maintain, that your Lord- 


ſhips have all the reaſon in the world to be convinced, that the 
worthy old lady did really believe, that ſhe had not fo totally di- 


veſted herſelf of all adminiſtration of her own eſtate, as not to 


. retain the power of ſetting tacks, but was, on the contrary, ful- 
ly perſuaded that ſhe ſtill had that power, 


And as to the petitioner, a young woman living. in Fauily 


with her mother, ſhe muſt certainly be allowed to be {till leſs 
acquainted with the particular tenor and contents of the diſpo- 


ſition to Carbeth. The petitioner was indeed unwilling to give 


her mother any trouble, in the weak and ſickly ſtate in which ſhe 


then was. The purſuer however pled the old lady with uncca- 
ſing aſſiduity and conſtant entreaties to make a ſetilement of her 
affairs: This ſhe was led to liſten to, by the purſuer's artfully 
ſuggeſting to her then weakened and dejected mind, a gloomy 
apprehenſion of the danger there was that ſhe might be imme— 
diately cut off, and not have an opportunity to give any thing 
at all to your petitioner, for whom he ſaw her moſt anxious to 


provide. Your petitioner does well remember, and ſhe hopes 


her brother will not take it upon him to deny it, that their mo- 


ther propoſed to ſettle upon your petitioner an annuity of 40 l. 
Sterling: This was violently oppoſed by the purſuer, and as this 


altercation diſturbed the old lady not a little, in the midſt of her 


her 
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her mother might be kept quiet. After the purſuer had been 
ſome time alone with the old lady, your petitioner was called 
into the room again. It ſeems, her mother did ſign the diſpo- 
ſition, upon which the purſuer now founds, and which it 
ſeems the purſuer, who was. himſelf bred a writer, and knew 
well the legal import of words, took care ſhould be expreſſed in 
the manner that would tend moſt to his own intereſt : but the 
nature of that diſpoſition was unknown to your petitioner, un- 
til ſhe was informed of it in the moſt difagreeable manner, name- 
ly, by the purſuer's | threatening to remove her from her ſmall 
_ poſſeſſion. 
The petitioner was aſſured by her mls that altkbugh 
Carbeth had carried home a ſettlement of the eſtate of Auchin- 
reoch, whereby the ſucceſſion thereof was deviſed to him, yet 
ſhe, his mother, had reſerved a power of granting tacks; and, 
as a proof of this, ſhe, to the knowledge of the purſuer, ſet a 
conſiderable part of the eſtate which was out of tack; and minutes 
of the bargains which ſhe made with the tenants, with regard 


to tacks to be granted to them, were actually made our by Mr. wed hd F 
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Somerville writer in Glaſgow. Now, as Mr. Somerville had 
| himſelf written the diſpoſition to the purſuer, it is plain that 
both the old lady and your petitioner had good reaſon to be- 
lieve that it had not precluded her from ſetting tacks, other- 
wiſe Mr, Somerville would not have written out any ſuch mi- 
nutes. 

The pürfbier, in his laſt anſwers, oY: been pleaſed to inſinu- 
ate, thac Mr. Somerville was in concert with the petitioner in 
impoſing upon the old lady, fo as to make her grant a tack in- 
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_ conſiſtent with the prior diſpoſition: But, in the firſt place, tie 


character of Mr. Somerville is fo well eſtabliſhed for honeſty and 
integrity, that it is above ſuch improper inſinuations from the 


purſuer, and cannot be hurt by them. 2dly, Mr. Somerville 


may, in the multiplicity of his buſineſs, have forgotten what 
was the particular tenor of the diſpoſition ; for it is not to be 
fuppoſed that he can carry in his head all the various writings 
which he may have been employed to have made out: Nor, al- 
though perhaps he may have ſcrolls of them by him, is it to be 


ſuppoſed that one whole time is ſo much taken up, will be read- 


ing over ſuch ſcrolls, unleſs ſpecially defired ſo to do. But, 
2dly, The purſuer muſt be told, that he is running on here with 


ny 
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a petitio principti : ; For how does he hn Mr. Comerelile' s opi- 
nion with regard to the effect of the diſpoſition? Is it not very 
: probable, that Mr. Somerville may have thought, as the peti- 
tioner humbly does, that the purſuer, by his having accepted of 
his mother's ſettlement of the perſonal eſtate ſhe ſhould have at 
her death, was barred from challenging any rational deed of 
adminiſtration by her over that land eſtate which ſhe had too 
_ gen:rouſly beſtowed on him, with her liferent reſerved, and 

the burden of ber debts. | 

It is farther material to obſerve, tn the purſuer never once 
made the leaſt objection to his mother's exerciſing the power of 
ſetting tacks; nor did he once hint to Mr. Somerville. that it 
was wrong in him to make any minutes thereof. When this is 
conſidered, the petitioner does humbly maintain, that the pur- 
ſuer comes now with a very bad grace, to challenge a tack 
granted by his mother to her own daughter and his ſiſter. It 
Was, with ſubmiſſion, by no means fair in him, to lye by during 
his mother's lifetime, and allow her to act under the full per- 
ſuaſion that ſhe had a power to ſet tacks, and from that perſua- 
ſion to think it unneceſſary to ſettle a conſiderable part of her 
valuable perſonal eſtate on the petitioner; and yet, as ſoon 
as his mother's head was laid in the duſt, to come and 
plead, that truly ſhe had no power to ſet tacks. In the peti- 
tioner's humble apprehenſion, the purſuer's conduct in this bu- 
ſineſs, and his being lucratus in conſequence of it, ought, upon 
ſound prineiples of Suite, to ner a homelagation:. by him of 
this tack. 
Fo return to the bong Filer of che petitioner, your. . 
ſee that ſhe was aſſured bysher mother, that there was a power 
reſerved by the old lady to ſet tacks. She ſaw minutes of tacks 
made out by Mr. Somerville the writer of the diſpoſition, to 
have been extended by him in form: She ſaw that the purſuer 
never once pretended to queſtion this power of granting tacks: 
She ſaw from the tenor of her own tack, that her mother : 
had powers of ſetting tacks expreſsly reſerved to her in 
the very diſpoſition itſelt. When all cheſe things are conſider- 
ed, it mutt, with ſubmiſſion, appear to your Lordſhips, that the 
petitioner was in optima file in entering into this tranſaction 
with her mother. She indeed had no douht but the tack would 
be effectual to her, the depended upon it as making her certain 
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of © a fixed place, where ſhe might live pi and com- 
fortably; ” and in the faith thereof, ſhe ordered her affairs ac 
e and entered into poſſeſſion. 
| In the Dictionary of Deciſions, voce Tacx, the following one 
appears: A tack being ſet, after there was a feu of the ſame 
land granted to another party, which feu was not known to 
© the tackſman, it was found, that the tack behoved to ſtand 
till it ran out, —BECA:;SE OF THE TACKSMAN'S BONA FIDES. 
« Maitland, December 14, 1570, Home contra tenants of Old- 
hamſtoeks.“ 
Here your Lordſhips Aten en e equum et bonum, the 
very point on which your petitioner pleads. And, if ſuch was 
your determination between indifferent parties, how much more 
muſt it be ſo in a queſtion between a brother and a ſiſter. | 
In ſhort, upon a complex view of the whole circumſtances 
of this caſe, your petitioner humbly flatters herſelf, that your 
Lordſhips will think it both juſt and reaſonable, that the good 
intention of the old lady fhould not oy diſappointed, and that 
this track ſhould be ſuſtained. _ 

The petitioner would alſo beg leave LENS” to inſiſt, that the 
pen be obliged to bring forward the other concluſion of his 
ſummons, being alhamed any longer to ſet up his face in a re- 
duction of the proviſion to his uncle's three natural children, 
which he ſaid rhe peritioner had imperrated in order to oppreſs him: 
he has at laſt judicially paſt from it; but there ſtill remains 
a concluſton for reaches the bond of proviſion, of 30 l. yearly 
to the petitioner. 

It was ſurely very harſh and unnatural in the purſuer to in- 
ſiſt, that the petitioner” s annuity ſhould be reduced to 20 l. in 
the event of her marriage, thereby obſtructing what one ſliould 
think every brother would be deſirous to fee, namely, his fiſter com- 
fortably ſettled in a matrimonial ſtate, not only in the view of 
her own happinefs, but alſo in the view of increaſing his own 
connections, which is uſually reckoned a moſt defireable object. 
But ſo little natural affection does he ſhew for his fiſter, that in 
the courſe of this proceſs, particularly in his laſt anſwers, he has 
not ſcrupledyto diſcover his regret, © that the petitioner promiſes 
© Jong life,“ for ſo he words it. —The petitioner may indeed hope, 
that her days — be long in the land, her dutiful behaviour to 
| G 2 7 her 
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her parents gives her a good — for ſuch hopes ; and per- 
haps it would not be the worſe for the purſuer, that he could 


ſay as much on that head as the petitioner. - 
The uſe which the purſuer makes of this en of his 


7 


ſummons, which he ſtill reſerves, in order to keep it hanging: 
over the head of the petitioner, is to refuſe her payment of that 5 


ſmall annuity of 30 1. on which ſhe: muſt depend as her aliment. 


No leſs than three years was ſhe diſappointed of it; and:the 
purſuer“ conduct with regard to this has been fo: fevere. upon | 


the petitioner, that ſhe _ be pardoned for e wenig it 
to your Lordſhips. 


On the 16th July laſt, tbe gave a charge for- hey e to 


ifs purſuer ; but, inſtead of paying it, he preſented a bill of 


ſuſpenſion ; the petitioner put in anſwers; and, on adviſin 


both, Lord Fires on the Sch, of e laſt was pleaſecrto: re- 
; fuſe the bill. 


A delay. of + BH days was given on che l of pays 


ment; but inſtead of this: a new bill of ſuſpenſion was preſent- 


ed, to which anſwers were alſo put in. The purſuer ſtill, want- 
ing to delay, on the 6th of September craved leave to reply to 


the anſwers. It was objected for your petitioner, that there could 


be no need for a reply, as the ſecond. bill was but a tranſeript of 


the firſt; and that as the purſuer, then ſuſpender, had ſeen the 
anſwer to the firſt, he would put his reply in his ſecond bill, if 


he had any. Lord Barjarg, then Ordinary, was ſo ſenſible of 


Carbeth's improper conduct, that he: was pleaſed to allow only 
to the day paring to make a reply, and laid he. would then 


adviſe the caſe with or without a reply. 

To diſappoint this, Carbeth's doer alloy aw ed; up his 
bill with the anſwers ;. and, not having returned it as ordered, 
Lord Barjarg was pleaſed, on ae 8th eee to grant a 
caption. | 

But care was liaben that the. api ſhould be of no 8 for 


both Carbeth's doer and his.clerk. went to the 8 0 and ſo 
got out of the reach of the caption. 


The petitioner however having had the precaution to require 


Carbeth's doer to reproduce his bill, and proteſted that if he 


failed, it might agreeable to practice be adviſed on the office 


copy. The Lerd Elliock, then * was ee on the 
| ; I Ich 


. 


— oe a DE OED 
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1 1th September 1770, to pronounce an interlocutor on the office Sept. 13 
copy, refuſing the bill; and the petitioner. bas ſince, to her “““. 


great mortification, been under an abſolute neceſlity of proceed- 
ing to the laſt diligence of the law againſt her own brother. 

This very ſevere conduct of the purſuer needs no commentary. 
It will indeed ſerve to illuſtrate the whole of his proceedings a- 
gainſt his poor ſiſter, who earneſtly wiſhed to live in good terms 

with him, and who was deſirous to have their differences ami- 
A ended by a ſubmiſſion. It will ſhew your Lordſhips what 
kind of treatment the petitio er has reaſon to fear from an ex- 
aſperated purſuer ; and ſhe therefore leaves it with your Lord- 
ſhips wiſdom and humanity, to judge if it will not be reaſon- 


able co ordain the purſuer co bring forward the other concluſion 


in his ſummons, and not allow him thus to diſtreſs a poor young 
woman by piecemeal ; nor, with ſubmiſſion, can ſhe think it 
unreaſonable that your Lordſhips ſhould ſuperſede the conſide- 


ration of the preſent queſtion till the procels, at the petitioner's 


inſtance, . for having. the purſuer found liable to her upon the 


warrandice. of the tack be conjoined with this proceſs, for your 
Lordſhips will ſurely be ſenſible that it would be a moſt deſire- 
able thing to have all diſputes between a brother and ſiſter final- 
ly ſectled at. once and at the leait expence, eſpecially to your 


petitioner, who is fo little able to afford it. 
She is indeed aware that the purſuer will ſtrenuouſly object to 


this. He began his proceſs with clamour, and will, it is likely, 
continue it in the ſame ſtile, He has told the Lord Ordinary, 


that it is a very great loſs to him to be kept out of poſſeſſion of 


the ſubjects contained in your petitioner's tack. According to 
his account of the matter, he would immediately come and et- 
tle at Auchinieoch, and carry on large and extenſive improve 
ments on that eſtate. 


But the petitioner-mult beg leave to inform your Lordſhips, 
that all the other grounds about the place of Auchinreoch, are 


under tack for 10 or 11 vears to come, ſo that it would not be 


in the purſuer's power to carry on thoſe mighty improvements, 
of which he makes lo poinpous a diſplay. And ſuppoſing it 
were in his power, every body muſt be ſenſible, and ſome of 
your Lordihips know It from experience, that nothing contri- 

butes 
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butes more to ſucceſs in country affairs, than having a ſiſter 
conſtantly reſiding on the ſpot, who, as was ſtrongly the peti- 
tioner's diſpoſition, will faithfully and attentively ſuperintend 3 


the execution of her brother's orders in every particular. 
This, therefore, is altogether an affected pretence, under co- 


lour of which, he is attempting to diſtreſs the petitioner, againſt 


whom his puſhing this proceſs muſt appear exceedingly hard. 

The lands lying around what ſhe poſſeſſes, are all locked up by 
a long leaſe from the purſuer's adminiſtration; and in the mid- 
dle is juſt a ſmall zidus, a quiet little poſſeſſion for his ſiſter, 
which is moſt comfortable to her, and could hardly be of any 
ſervice to him; it muſt therefore appear excedingly emulous in 


him, to attempt to diſpoſſeſs her, anne the Hatrers herſelf that His 


attempts will be in vain. 


May it therefore pleaſe your Lordhbips ro a the Tab Ordinary' 7 
interli cutors, and, upon the grounds now ſtated, to afſoilzie from 
the reduction; or at leaſt to ſuperſede the conſideration thereof till 


the purſuer brings forward the other concluſion of his ſummons, 


and till the counter proceſs againſt him at the petitioner*s inſtance, | 
be conjoined with this proceſs; ſo that all queſtions between the 


parties, an only. brother and his fi er 5 be at once 8 


ettled. 
According to Juſtice, Se. | 
JAMES. BOSWELL. 


